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I. Background
The Consumer Strategy Group (CSG) in its Report entitled ‘Make Consumers Count’
has recommended the immediate revocation of the Restrictive Practices (Groceries)
Order, 1987 (the Order) in its entirety. The Minister for Enterprise, Trade and
Employment invites comments, observations and submissions on the specific
recommendation of the CSG that the Order be revoked.
Do you support the recommendation of the Consumer Strategy Group?
Yes
Would you favour amending or replacing the order?
Yes
If so, what type of alternative legislative provisions would you consider to be
appropriate?
II. Alternative Legislative Provisions
Replace the Order in its entirety with an Amendment to the Competition Act 2002 that
inserts a time test on bona fide price offers, as follows:
Either:
Insert new text (for example, as provided in italics) at 4(1) and at 5(2) Competition
Act 2002:
‘directly or indirectly fix purchase or selling prices, directly or indirectly fail to offer
for sale, in good faith for a substantial period of time or any other trading conditions’.
Or:
Given the complexity in understanding the meaning of price under the Groceries
Order, insert a new Section modelled on a price variant of the civil ordinary selling
price provisions of the Canadian Competition Act coupled with the compromise
language contained in Section 23 of the Irish Competition Act, 2002.
The Time Test
On January 11 2005 the Canadian Competition Tribunal delivered its first decision
under the civil ordinary selling price (OSP) provisions of the Canadian Competition
Act in the Sears Case. The Tribunal considered the representations in the context of
the time test.
In accordance with the time test, products must be ‘offered for sale, in good faith...for
a substantial period of time’.
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The time test in the Sears Case resulted in the following two-part analysis: (i) were
the products offered for sale in good faith at the ordinary selling price; and (ii) were
the products offered for sale at the ordinary selling price for a substantial period of
time recently before the making of the representation or complaint?
Good faith
The Tribunal concluded that good faith should be determined on a subjective basis. In
other words, the Tribunal posed the question: did Sears truly believe that its regular
prices were genuine and bona fide prices, set with the expectation that the market
would validate those regular prices?
The Tribunal also stated that a range of objective factors should be considered in
determining good faith. Some of the factors could be of interest to the debate on the
Groceries Order in Ireland viz
(i)

whether the price offer was comparable to prices offered by competitors;

(ii)

whether sales occurred at the price offer; and

(iii)

the reasonableness of the belief (which the Tribunal stated was a factor to
be considered in determining whether a belief is honestly held) that the
price offer was a bona fide price.

Such factors may provide evidence relevant to an assessment of whether the retailer
truly believed its prices were genuine and bona fide.
Credible Sanction
The alternative legislative provisions must also provide for a credible deterrent: at
least a 5-year (for example, 10-year under Canadian provisions) prohibition order
requiring the retailer not to engage in this pricing conduct or ‘substantially similar
pricing conduct’. The Minister may wish to consider the modelling of a sanction in
line with the language contained for the provisions in Section 23 of Competition Act,
2002 with regard to media mergers.
Low Prices
Low prices are the quintessence of real competition. But sustainable low prices
enabling a random consumer at a point in time to purchase the grocery product should
be the litmus test. It is not that prices are below a ‘cost’ or that costs are defined,
rather anachronistically as the invoice price of the goods supermarkets buy from their
suppliers, but that the price offer is sustainable over a period of time. More discussion
on this topic can be found in McNutt (2005): Law, Economics and Antitrust,
published by Edward Elgar Publishing, UK, ISBN 1 85898 785 7.
Low Prices Validated
In other words, if consumers can validate a low price offer, that is, a random
consumer can purchase the product either today or tomorrow, this week or next, at the
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low price, then that price offer is a real competitive price. Consumers should not be
denied a bona fide low price offer. That 14% of weekly income, identified by the
CSG as income spent on groceries, would provide a real income benefit to consumers
if prices are bona fide low price offers.
III. Local Markets and Casual Traders
The ban on below-cost selling applies to packaged groceries not fresh foods. Small
rural grocery shops, purveyors of local produce, have practically disappeared over the
past twenty years or so while the Order was in force. Regrettably, the small-atomised
grocery sector that one finds on the Continent is no longer present in Ireland. A
representative small village or town in Ireland in 2005 is more likely to be
characterised by the presence of large retailers located either at the local filling station
or in the bigger towns.
The local shopping experience has irrevocably changed from that once provided by
the local grocer to that provided today by an anonymous retail group. Indeed what
constitutes a shopping basket of groceries has changed over the past twenty years or
so. Random consumers are more likely to purchase groceries and fruit and vegetables
at the local filling station.
I would also support the recommendation of the CSG in relation to the fruit and
vegetable sector that more licences be granted to traders. This may require an
Amendment to the Casual Trading Act, 1995, and thus facilitate a more casual
regulatory regime towards local markets and casual traders.
IV. Concluding Comments
The legislative alternative outlined in this submission could provide some guidance
for retailers and consumers in the area of ‘low prices’ that has been a source of great
debate in the grocery sector for the past twenty years.
It would be imperative that the Competition Authority does not morph into a price
regulator. For example, the Authority may find that a retailer failed to comply with
the bona fide price offer (or the equivalent price provisions of an amended
Competition Act, 2002). The Authority informs the Minister of the determination and
the Minister imposes a prohibition.
A compromise with retailers resistant to change could be found if the Minister were
minded to model such a price provision in line with Section 23 of Competition Act,
2002, with regard to media mergers.
ends
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